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A growing number of government 
laws and regulations—for example, 
the Endangered Species Act (ESA) 
and Clean Water Act (CWA)—limit 
the use of private property on an 
environmental basis but provide 
no compensation. Such limitations 
run counter to the principle that the 
most promising new opportunities 
for environmental improvements 
lie in extending the protection of 
private property and unleashing the 
creative powers of the free market. 
Regulatory takings decrease private 
property rights through bureau-
cratic measures and often have an 
unintended (and frequently nega-
tive) impact on conservation goals. 
To address this erosion of private 
property rights, Congress must 
protect private property from both 
physical and regulatory takings.

The continuous growth of the 
administrative state has made 
the taking of private property 
through regulation one of the 
greatest threats—if not the great-
est threat—to property rights. 
When laws like the Endangered 
Species Act (ESA) and the Clean 
Water Act (CWA) place significant 
limits on landowners’ use of their 

private property, such limitations 
constitute a taking—even though 
the government takes no physical 
property. Rather, a regulatory tak-
ing represents a “taking” of the use 
and some portion of the value of 
private property through regula-
tion. It is properly understood as 
a taking even if the courts have 
not recognized it as one requiring 
compensation under the Fifth and 
Fourteenth Amendments. Like 
many other laws that protect civil 
and other rights, Congress is free 
to protect rights beyond those pro-
tections that the courts declare are 
required under the Constitution.

In order to compensate landown-
ers for the loss of use of their prop-
erty and to focus agency behavior 
on conservation goals, Congress 
should establish a mechanism for 
compensation of regulatory tak-
ings that occur under laws such as 
the Endangered Species and Clean 
Water Acts.

With respect to the sanctity of 
private property, the Fifth Amend-
ment of the U.S. Constitution is 
quite unambiguous: “nor shall 
private property be taken for 

public use, without just compensa-
tion.” This clause is known as the 
“Takings Clause” or “just compen-
sation.” The thought behind this 
clause is that a citizen should be 
entitled to the fruits of his or her 
labor and that the government, 
through force, should not be able to 
take such fruits without compen-
sating the citizen for his or her loss.

This clause is the basis for the 
compensation landowners receive 
when their property is taken by 
eminent domain so that, for ex-
ample, a new road may be built or 
the boundary of a park expanded. 
The individual’s property is being 
taken for some public use, such 
as a road or park, and the pub-
lic—rather than the unfortunate 
landowner—should therefore bear 
the cost. This protection is the 
bedrock of a free society.

As powerful a force as it is, howev-
er, eminent domain, or the physi-
cal and complete taking of proper-
ty, is not the greatest government 
threat to the sanctity of private 
property. The taking of private 
property through what is known as 
a “regulatory taking” has emerged 
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as an even greater threat. Through 
regulatory takings, the govern-
ment compels property owners to 
use—or, more likely, not use—their 
property in some manner.

A growing number of govern-
ment laws and regulations, such 
as the Endangered Species Act 
and the Clean Water Act, limit 
the use of private property on an 
environmental basis but provide 
no compensation. Such limita-
tions run counter to Principle III, 
which holds that private prop-
erty protections and free markets 
provide the most promising new 
opportunities for environmental 
improvements. Regulatory takings 
decrease private property rights 
through bureaucratic measures 
and often have an unintended (and 
frequently negative) impact on 
conservation goals. To address this 
erosion of private property rights, 
Congress must protect private 
property from both physical and 
regulatory takings.

Just Compensation

In a regulatory taking, the govern-
ment does not seize the property 
in title; rather, it effectively seizes 
its use. For example, the U.S. Fish 
and Wildlife Service may prohibit 
a farmer from cultivating a portion 
of his farm where an endangered 
kangaroo rat resides. Likewise, the 
Environmental Protection Agency 
may forbid individuals who own a 
residential lot from constructing 
a house by asserting that wetlands 
would be filled in violation of 
federal law. In such instances, the 
farmer loses the use of some por-

tion of his property—perhaps one 
that generated revenue through 
cultivation for a federal program 
to conserve the kangaroo rat—or 
landowners are prevented from 
constructing a home on their 
property so that wetlands may be 
conserved.

The farmer and the would-be 
homeowners still retain title to 
their property—and, most likely, 
the property tax burden—but they 
can no longer use their own prop-
erty as they wish. Furthermore, 
their property is no longer as valu-
able as it once was because the gov-
ernment, through regulation, has 
“taken” some of the possible uses 
and some portion of the property’s 
value.

As a matter of principle, advocates 
of protecting private property 
consider the just compensation of 
such landowners to be an obliga-
tion of the highest order—and cer-
tainly no less important than the 
need to compensate willing sellers 
or those whose property was taken 
by eminent domain. Landown-
ers whose wetlands property was 
condemned to create Washing-
ton, D.C.’s Rock Creek Park1 or 
purchased to create the Florida 
Panther National Wildlife Refuge2 
habitat for a federally protected 

1 United States Department of Justice, Environ-
ment and Natural Resources Division, “Early 
Evolution of Eminent Domain Cases,” History 
of the Federal Use of Eminent Domain, last 
updated November 2010, http://www.justice.gov/
enrd/4613.htm (June 1, 2012).
2 U.S. Fish and Wildlife Service, “Florida Panther 
National Wildlife Refuge,” June 2005, http://
www.fws.gov/southeast/pubs/FP-brochure.pdf 
(June 1, 2012).

species were compensated. Why 
are other unlucky property own-
ers not compensated for wetlands 
or species conservation projects 
similarly carried out for the good 
of all?

Unfortunately, the Supreme Court 
established draconian hurdles for 
compensation of regulatory tak-
ings: The government must either 
deprive an owner of all economi-
cally beneficial use of a property 
or impose a substantial economic 
impact that interferes materi-
ally with “distinct investment-
backed expectations.”3 Despite 
this high hurdle set by the Court, 
it is unlikely that the Constitu-
tion’s signers would have agreed 
that landowners who lose half or 
even more of the economic use 
of their property do not deserve 
compensation.

Opposition to  
Compensation

Proponents of the administra-
tive state offer several arguments 
against the establishment of a 
more just “trigger” mechanism—
the factor that determines when a 
regulatory taking requires that the 
property owner be compensated. 
One such argument is that the 
number and severity of regulatory 
takings are exaggerated. If this 
were true, the amount of monies 
needed for compensation of regu-
latory takings would be low.

3 Penn Central Transportation Co. v. New York 
City, U.S. Supreme Court, June 26, 1978, http://
www.law.cornell.edu/supct/html/historics/
USSC_CR_0438_0104_ZS.html (accessed June 
19, 2012). 



a mechanism for comPensation of regulatory takings    3 

Yet advocates of the administrative 
state also contend that provid-
ing compensation for regulatory 
takings is a prohibitively pricey 
proposition. This second argument 
is flawed for several reasons.

First, under the current system, 
the financial burden of regulatory 
takings is borne entirely by the 
unfortunate property owners. If 
landowners are compensated, the 
cost of the regulatory takings can 
be spread equally across the nation 
rather than burdening only the 
owners of the affected property. 
If the cost of compensating land-
owners for their loss is too great, 
the conclusion should be that the 
regulations are too costly—not 
that landowners should go without 
recompense.

Second, the “too expensive” argu-
ment also fails to comprehend that 
compensation mechanisms are not 
designed solely for the purpose of 
remuneration. Rather, such sys-
tems are also designed to alter the 
behavior of the bureaucracy. When 
government is required to com-
pensate for the regulatory burdens 
it imposes, the goal, in part, is to 
prompt the government to focus on 
performing its essential functions 
without imposing undue burdens 
on people and the economy.

Finally, opponents of a compensa-
tion system also argue that imple-
menting a structure for regulatory 
takings compensation would cre-
ate a bureaucratic mess. Advocates 
of this argument are blissfully un-
aware of the real and unacceptable 
burdens the bureaucracy already 
foists on some landowners. Impos-
ing regulatory takings on private 
citizens is not something that 
should be either free or easy for the 
regulatory state.

Further, many of the activities in 
question fall outside the federal 
government’s enumerated powers. 
These powers were enumerated 
so that the United States could be 
built on a sturdy foundation of lim-
ited government. Yet the federal 
government has wandered well 
beyond these enumerated powers, 
stretching the definition of “navi-
gable waters” to trap property that 
is neither water nor navigable and 
prohibiting the use of private prop-
erty because it is occupied by some 
rare cave-dwelling invertebrates 
with no connection to interstate 
commerce. If there are legitimate 
interests to be addressed by gov-
ernment in these two examples, 
they would be best addressed by 
states where no twisted rationale 
for authority is necessary. Addi-
tionally, management by a state (or 
even lesser levels of government) 

is more consistent with Principle 
VI that the management of natural 
resources should be conducted on 
a site- and situation-specific basis.

Conclusion

While advocates of private prop-
erty would prefer that the Supreme 
Court relax its extreme limitations 
against compensation of regula-
tory takings, a mechanism along 
the lines of the one outlined below 
could still significantly increase the 
protection afforded to the rights 
of property owners. It would be 
logical to focus on those federal 
laws that most commonly generate 
regulatory threats.

Requiring that funding for com-
pensation come from appropriated 
operating funds and stipulating 
that, when the funding was ex-
hausted, an agency could not issue 
determinations of violation would 
compel agencies to alter their be-
havior. Encouraging agencies to fo-
cus their conservation efforts while 
using other tools—as are addressed 
elsewhere—to meet their conser-
vation objectives would protect 
fundamental liberties and foster a 
more productive relationship be-
tween landowners and those who 
are charged with implementing 
environmental programs.
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Recommendations

The following recommendations 
will help protect fundamental 
liberties while fostering a more 
productive relationship between 
landowners and those who are 
charged with implementing envi-
ronmental programs.

 Establish a mechanism to  
compensate landowners for 
regulatory takings. While sig-
nificantly changing the Supreme 
Court’s hurdles to regulatory 
takings compensation is likely 
to be a long and arduous pro-
cess, Congress is free to provide 
greater protections for property 
rights and other civil rights than 
even the Constitution requires 
(or the Supreme Court says it 
requires). Moreover, a simple 
mechanism for compensation  
of regulatory takings could be 
established legislatively. The 
Clean Water Act and the  
Endangered Species Act are  
two laws that, in particular, 
would be obvious candidates  
for incorporation of such a  
provision.

 Define the “trigger” mechanism 
that will determine whether  
a regulatory taking is compen-
sable. While the case can be 
made that such a trigger should 
provide full compensation, the 
reality is that, at the moment, the 
compensation level is at zero—
a reality that did not transpire 
overnight but through the inexo-
rable march of the administrative 

state. Rather than provide full 
remuneration, therefore, this 
trigger mechanism would halt 
that march.

 One possible definition for a 
compensation trigger would be 
a regulatory action that causes 
a property to be diminished in 
value by 50 percent or more of 
its intended use. While there is 
likely to be bitter disagreement 
over just what fractional loss 
should be compensable, it is easy 
to conceptualize “half” and dif-
ficult to argue that the govern-
ment should be able to seize half 
of the value of a property without 
compensating the landowner. 
Additionally, given that the ap-
praisal of value is to some degree 
an inexact art, such a trigger 
would likely provide protection 
for more than half of a property’s 
value.

Require that regulatory agen-
cies specifically define what 
they will—and will not—allow 
on regulated properties. Anyone 
familiar with the implementa-
tion of the CWA or the ESA will 
recognize that to reach the point 
at which one becomes eligible for 
compensation is often made dif-
ficult by federal agencies. These 
agencies may never offer a defini-
tive opinion, thereby allowing a 
cloud to hang over a property or 
any particular use or proposed 
use. Given that these statutes 
have criminal provisions and 
can affect the economic viability 
of farms, ranches, or other eco-

nomic endeavors, landowners are 
placed in an unacceptable regu-
latory limbo.

Faced with the prospects of 
enormous legal bills or even the 
possibility of bankruptcy or jail, a 
landowner may give in to “offers” 
of some degree of assurance that 
they will have some use of their 
property or a portion thereof in 
exchange for meeting demands of 
the agency. For a regulatory com-
pensation mechanism to work, it 
likely must be paired with some 
means of obtaining a reasonably 
prompt and definitive determi-
nation as to what an agency will 
or will not allow.

Establish means for landowners 
to obtain a definitive determina-
tion of what agencies will or will 
not allow. Such a device could be 
accomplished legislatively within 
whatever act—for example, the 
Endangered Species Act—in-
cludes the compensation provi-
sions. It should have the follow-
ing components: 

1.  A property owner might 
request, for example, that the 
Secretary of the Interior (in 
the case of the ESA) make a 
written determination as to 
whether a proposed use of 
the owner’s property would 
or would not violate the act 
in question. The property 
owner would have to provide 
specific information about the 
proposed activity such as its 
nature, the specific location, 



a mechanism for comPensation of regulatory takings    5 

the lawfulness under state 
and local law, the anticipated 
schedule and duration of the 
proposed use, a demonstra-
tion that the property owner 
has the means to undertake 
the proposed use, and any 
anticipated possible conflict 
with the law in question that 
the property owner reason-
ably expects to occur as a re-
sult of the proposed use. This 
information should be legis-
latively specified by Congress, 
not determined by an agency.

2.  Once the information re-
quired to make a determina-
tion had been provided, the 
Secretary would have a finite 
period of time to make a deci-

sion—for example, no more 
than 90 days from receipt of 
the specified information.

3.  If the Secretary determined 
that the proposed use would 
violate the act in question, the 
property owner could then 
seek compensation through 
the regulatory taking com-
pensation mechanism.

4.  If the Secretary found that 
the use could proceed without 
a violation, then any use or 
action taken by the property 
owner in reasonable reliance 
on the Secretary’s determina-
tion could not be treated as a 
violation of the law.

5.  If the Secretary failed to 
provide a written determina-
tion before the expiration 
of the period, the proposed 
use would be deemed to be in 
compliance with the law.

Other “fine-tuning” provisions 
would likely be required, such as 
an ability to extend timelines if 
mutually agreeable, a provision 
for requesting additional infor-
mation that a property owner 
neglected to include, and some 
provision for withdrawing a de-
termination of compliance and 
issuing a determination that the 
proposed use would violate the 
act in question if new informa-
tion became available.


